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Environmental Assessment Decision Notice 

North Sunday Creek Conservation Easement 

Montana Fish, Wildlife and Parks 

September 21, 2018  
 
 

Description of Proposed Action 

 
The Montana Department of Fish, Wildlife and Parks (FWP) proposes to purchase two 

separate and distinct but overlapping conservation easements totaling 14,300.75 acres in Custer 

and Rosebud Counties, Montana.  The reason for two separate conservation easements, rather 

than one single conservation easement, is to utilize available federal funding sources, which 

come with different requirements. The first conservation easement, the North Sunday Creek 1 

(ALE) Deed of Conservation Easement would be funded through the, Agricultural Lands 

Easements Program (ALE) which is administered by the United States Department of 

Agriculture, Natural Resources Conservation Service and funding from Habitat Montana as 

non-federal match.  The ALE program does not fit well for areas that are actively farmed.  

Therefore, the proposed ALE Easement would not include cultivated land. The second 

conservation easement, The North Sunday Creek 2 (FWP) Deed of Conservation Easement, 

would be funded with FWP, Habitat Montana dollars.  The FWP conservation easement would 

encompass the remaining acres and would also encumber the entire property to ensure that the 

Land remains in a single unit in the future.  Collectively, the two conservation easements are 

referred to here as the Easement.  

 

The Easement is comprised of over 90% native prairie grassland and provides wildlife habitat 

for species associated with the great plains of eastern Montana such as mule deer, antelope, 

sharp-tailed grouse and sage-grouse. As outlined in the Environmental Assessment, the 

Easement would restrict the conversion of native ground to other cover types and limit 

development. Also, the Easement would require the landowner to comply with FWP’s 

Minimum Grazing Standards and to provide public recreational access.  Based upon the terms 

of the Easement, an independent appraisal service valued the Easement at $3,432,000. The 

purchase of the Easement would not exceed the appraised value. 
 

Montana Environmental Policy Act and Public Process  
 

The Montana Environmental Policy Act (MEPA) requires FWP to assess impacts to the human 

and natural environment. Formal public participation in the MEPA process was initiated with a 

public scoping process. The public scoping was conducted February 9 to March 2, 2018, 

wherein the public was asked to identify issues or concerns related to this Conservation 

Easement proposal.  Copies of the scoping notice were mailed to neighboring landowners, 

interested parties, the Custer and Rosebud County Commissioners, and DNRC and BLM staff. 

Notice of the public scoping period was placed in the Miles City Star, Billings Gazette, the 

Helena Independent Record, and on the FWP website. Two comments were received during 

the scoping process and addressed in the draft Environmental Assessment (EA). 
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The draft EA was released to the public August 10th, 2018 with a comment period ending 

September 9th, 2018. Legal Notice of the EA release and comment period was published two 

times in each of the following newspapers: Miles City Star, Billings Gazette and Helena 

Independent Record. Public notice was placed on the FWP website. Direct mailing and/or 

email notification was provided to adjacent landowners, interested parties, Custer and Rosebud 

County Commissioners, and DNRC and BLM staff. The Draft EA, the two easements and the 

management plan were available to interested parties by downloading from the FWP website, 

hard copies were available at FWP Region 7 Headquarters office in Miles City and available at 

the public hearing in Miles City.  The public hearing was advertised and held at the FWP 

Region 7 Headquarters on August 29th, 2018; nine members of the public attended.  
 

 

Summary of Public Comment 

 
A total of ten comments were received through the public comment period, six were from 

individuals and four were from organizations.  Six comments supported, two opposed and two 

comments neither supported nor opposed the Easement. Three comments made specific 

requests of changes to the Easement documents.   Comments are summarized in the table 

below and copies of the comments are presented in the attachment as they were received along 

with FWP’s response.   

 

Comment 

Support or 

Oppose Comment Summary 

FWP Response 

1 thru 5 Support 

Five written comments of support were 

received without management suggestions. 

Comments supported conserving wildlife 

habitat and creating public recreational 

opportunities.  

Thank you for your 

comments. 

6 Oppose 

The Easement will reduce the tax base and 

will provide limited benefits. Funding 

would be better used elsewhere in 

Montana.  

See Attachments Section        

(page 11) 

7 Oppose 

The Land board should be involved in the 

Easement process.   

See Attachment Section       

(page 12) 

8 Neutral 

Requested a clarification on water rights 

language and to include local government 

authorities in approval process of 

residential/agricultural development and 

use of weed and pesticide management 

See Attachment Section       

(page 15) 

9 Neutral 

Requested to list road in 11N44E Section 

19 as public in the Easement. 

See Attachment Section       

(page 18) 

10 Support 

Supported with management 

recommendation regarding public access. 

See Attachment Section        

(page 20) 
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DECISION NOTICE 
 

 

In accordance with the Environmental Assessment process, a decision must be rendered by 

FWP which addresses the concerns and issues identified for this proposed action. I find there 

to be no significant impacts on the human and physical environments associated with this 

project.  Therefore, I conclude that the Environmental Assessment (EA) is the appropriate 

level of analysis, and that an Environmental Impact Statement is not required. 
 
 

After review of this proposal, it is my decision to accept the draft EA as supplemented 

by this Decision Notice and changes herein as final, and to recommend proceeding with 

the proposed North Sunday Creek Conservation Easement.  
 

The Final EA may be viewed on FWP’s Internet website: http://www.fwp.mt.gov or be 

obtained from Montana Fish, Wildlife & Parks, Region 7 Headquarters, P.O. Box 1630, 

Miles City, MT 59301, (406) 234-0900. 

 

Sincerely, 
 

Brad Schmitz  

 

 

 

 

 

Regional Supervisor, FWP Region 7 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.fwp.mt.gov/
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Comment One: Support 
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Comment One: Continued  
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Comment Two: Support 
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Comment Three: Support 
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Comment Four: Support 
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Comment Five: Support 
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Comment Six: Oppose 

 

 
FWP Response to Comment Six:   Thank you for your comment.   As outlined in the EA 

there would be no impact on local or state tax bases or revenues, Montana Code Annotated 

(MCA)76-6-208 states that, “Any land subject to such easement may not be classified into a 

class affording a lesser calculation solely by reason of the creation of the easement.”  

 

This Easement would create public access in perpetuity. The assumption that the “the same 

land would be just as accessible and available for hunting, bird watching or outdoor activities” 

is inaccurate. The Block Management Program facilitates public hunting access only and does 

not include other activities. Prior to exploring an Easement on the property, the hunting was 

leased for restricted use, without the Easement there would be no assurance on public hunting 

access in the future.   

 

Montana Department of Natural Resources  (DNRC) purchased property near Angela through 

the DNRC Land Banking Program that is referred to as “Angela Farms”.  The proposed 

Easement would be independent of DNRC’s Angela Farms property and FWP has no 

management authority over Angela Farms.  

 

When proposed, the Easement project proposal was subjected to a rigorous internal ranking 

process against other conservation easement proposals from across the state. The proposal 

ranked as a high-priority because of its conservation values as 90% of the property is identified 

in the 2015 FWP Comprehensive Fish and Wildlife Management Strategy as “Tier 1” 

community type which is the highest-ranking community type and its public access 

opportunities. This Easement would not preclude future conservation easements elsewhere in 

the state. 
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Comment Seven: Oppose 

Fred Murnion  

Cohagen, MT 

August 29, 2018 

 

Verbal comment as received at public meeting:  People should be aware of how this is being 

handled. The Landboard should be involved in the process.   

 

FWP Response to Comment Seven:   Thank you for your comment.  As outlined in the EA, 

FWP is authorized by MCA 76-6-103 to acquire conservation easements to protect “significant 

open-space land and/or the preservation of native plants or animals, biotic communities, or 

geological or geographical formations of scientific, aesthetic, or educational interest.”   

However, the final authority on approving conservation easements is beyond the scope of the 

EA process.   

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



13 
 

Comment Eight: Neutral 
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Comment Eight: Continued 
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FWP Response to Comment Eight:  
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FWP Response to Comment Eight:  Continued 
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Comment Nine: Neutral 
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FWP Response to Comment Nine:    
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Comment Ten: Support with Recommendation  
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Comment Ten Continued: Support with Recommendation  

 

 
FWP Response to Comment Ten:   Thank you for your comments.  The Montana Sportsmen 

Alliance’s comments are consistent with the terms of this Easement. FWP believes public 

access is adequately addressed in the Deed of Conservation Easement and the Management 

Plan.  The purpose of the EA is to outline the basic terms of Easement and address impacts on 

the human and physical environments with many of the finer details of the Easement included 

in the attachments (i.e. Management Plan and Deed of Conservation Easements).  The 

language used in the Easement regarding public hunting access is standard language used in 

FWP conservation easements. 

 

MSA expressed concern regarding Section 2.1, Page 9 second bullet of the EA, “Allow 

noncommercial recreational use by friends and family.” This statement is addressed in further 

detail in Section II.C.8 of the Easement which states, “Noncommercial Use. Landowner 

reserves to themselves and to their immediate family the right to use the Land for 

noncommercial recreational purposes, including hunting and fishing in accordance with 

Section II.B5. and Section II.D.9.” Whereas Section II.B.5.c.3. of the Easement affirms, 

“public access for hunting must be managed on a non-preferential and nondiscretionary basis.” 
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In response to MSA’s comment, the second bullet of Section 201, Page 9 of the EA has been 

edited to further clarify the intent as follows, “Allow noncommercial recreational use by 

friends and family on the Land in accordance with Section II.B.5 and Section II. D.9 of the 

Easement.”   

 

MSA expressed a second concern over  “potential conflicts between the landowner and 

recreationists.”  Again, FWP believes public access is adequately addressed in the Deed of 

Conservation Easement and the Management Plan.  The Easement affirms, “public access for 

hunting must be managed on a non-preferential and nondiscriminatory basis” and the 

Management Plan outlines in Section 8, page 37 that FWP may, “Manage public hunting 

access on the Land if the Landowner fails to provide public access as specified in the 

Easements and this Management Plan. In addition, MSA requested that, “if permission to 

access the land is required, such permissions will be issued by FWP Region Seven.”  

Currently, hunting is managed as part of the Block Management Program and permission is 

granted through the Region Seven office.  On page 37 of the Management Plan MSA’s request 

is addressed through the statement that FWP may, “Manage public access on the Land if the 

Landowner fails to provide public access as specified in the Easement and this Management 

Plan.” 

 

In acknowledgement of MSA’s comments, edits were made to the Management Plan and EA to 

better represent the intent of public access to be allowed through the auspices of the Easement. 

The EA was edited to now read (edits are italicized and underlined), “Public access for 

hunting, trapping, and wildlife viewing is guaranteed on a non-preferential and 

nondiscriminatory basis by the Easement. Public access is subject to limitations specified by 

the Easement and the Management Plan (Attachments A and B).  Members of the public may 

be required to obtain permission prior to accessing the Land, and the Landowner may manage 

the distribution and numbers of the public that on the Land.  The Landowner will provide 400 

hunter-days annually if demand exists.  The Landowner is prohibited from selling, leasing, or 

charging trespass fees to access or cross the Land for hunting, fishing, or wildlife viewing 

purposes”.   

 

In response to the comments, the Management Plan was edited to read (edits are italicized and 

underlined) “The Landowner may allow family, friends and other members of the public to 

access the Land for hunting, wildlife watching, or any other reason.  Family and friends will 

not count as public access and may not exclude or interfere with those members of the public 

that were granted access on a non-preferential and nondiscriminatory basis.”   

 

 


